STEVE HARDING

MAIN HEAD

Who is to blame for AIS? 

DECK HEAD

Who is to blame if a ship has an accident due to incorrect data on the AIS display.. the ship transmitting the data, or the AIS manufacturer? 

STEVE HARDING NORMAL BOX TEXT

BODY

Responsibility for navigation equipment, under law, currently depends on whether the equipment is classed as an “aid to navigation” or a “navigation aid”. 

The point is that the ship has no control over the quality of the information supplied by an “aid to navigation,” such as GPS, GMDSS, data supplied by satellite and radio data, but has full control over information supplied by a “navigational aid,” such as radar or an echo sounder. 

The US Coast Guard defines an “aid to navigation” as “a device external to a vessel or aircraft intended to assist a navigator to determine position or safe course, or to warn of dangers or obstructions to navigation." 

A definition of a “navigation aid” could be the opposite, i.e. a device installed on a vessel or aircraft intended to assist a navigator to determine position or safe course, or to warn of dangers or obstructions to navigation.

SUBHEAD

Integrating the two together

Historically, with only a couple of exceptions I can think of, there has been a clear demarcation at sea between aids to navigation and navigational aids.

No integration has been required – or used - between ship (navigational aids) and shore (aids to navigation) technologies to ensure effective operation of either.

The legal issues get very complex when you combine both devices external to the ship and devices onboard the ship (such as with AIS). 

SUBHEAD

So what is AIS?

So, as I see it, in resolving issues of liability, the question to ask is: AIS and “aid to navigation”?

Judging by the brouhaha and self-ingratiation coming from IALA (International Association of Lighthouse Authorities), who would appear to be the self-appointed  'procedure designer' for the AIS – as a system - clearly there can be little doubt; AIS is an aid to navigation.

In other words, all parties involved in the supply of information using AIS as a technology platform, not least the manufacturers, may be held criminally and financially liable for the consequence of the failure of the system to deliver the goods at the point of consumption, i.e., to the navigator's eyes.

In other words, you cannot blame the master if the ship hits the rocks because he chose to believe defective information from AIS.

As was pointed out during the debate in the development of AIS to certain manufacturing interests, if they continued to press for the mandate for compulsory AIS then, de facto, they accepted all the baggage that went with it.

History recalls the manufacturers, certainly those based in Europe, demanded the mandate; or at least did not counsel their government agents - who carry no risk - against the mandate.

Indeed they went as far as forcing ships to use a specific AIS technology rather than, if ship tracking is your sole concern, keeping any carriage requirement very top-level and technology neutral.

One can only assume the manufacturers did so in full knowledge of the consequence of the decision, including the rules of the game being established (to control the operation of the system) they would eventually operate under, or lack of them.

Well, the manufacturers wanted the liability. They've got the liability!

SUBHEAD

Legal Requirements of aids to navigation

Most aids to navigation, i.e. navigation aids external to the ship, are regulated. 

Article 42 of the United Nations Conference on the Law of the Sea (UNCLOS) requires:

"User States and States bordering a strait should by agreement cooperate.. in the establishment and maintenance in a strait of necessary navigational and safety aids or other improvements in aid of international navigation.”

If a ship uses an aid to navigation that is generally accepted for use in navigation within the context of UNCLOS, it must expect the provider of that aid to offer guarantees. 

However if it uses an aid to navigation that is not generally accepted within the context of UNCLOS, it does so at its own risk.

SUBHEAD

Moving a buoy

The following was drawn from the files of Nourse and Bowles, attorneys in law, New York, following a case involving an accident after a critical visual aid to navigation was moved. 

"In a case involving the grounding of a large U.S. flag container vessel in New York Harbour, the firm represented the time charterer and successfully developed evidence refuting the shipowner's unsafe port claim and established fault on the part of the U.S. Coast Guard for relocating a critical aid to navigation during dredging operations. 

The US Government paid nearly 100 per cent of the shipowner's and charterer's provable damages."

The ship won its case because visual aids are generally accepted, thus required to be used.

SUBHEAD

Problems with radio

However, as far as radio based aids to navigation are concerned, notwithstanding their extensive use at sea, no mandate or obligation to use the technology has ever been applied by IMO - other than the DF (perhaps an example of interdependency). They have not, therefore, been generally accepted for use.

Which does not preclude the IMO preparing performance standards for them. But it simply means, if you - the ship - choose to use information derived from a particular radio aid to navigation, you will still be liable for any consequence of that radio aid failing.

In short, the adoption of an IMO mandate is therefore pivotal in determining whether an aid to navigation has been generally accepted and, thus, where liability lies.

SUBHEAD

Charts

One (kind of exception) is charts: although they are carried on ships, these are most definitely aids to navigation not navigational aids.

Fundamentally this comes down to the definition given, i.e., the navigation information on the chart is solely provided by parties external to the ship.

In other words, the ship has no means of control over this information, and this is where we begin to touch upon the liability of chart manufacturers.

The following was extracted from a discussion relating aviation law. It should be noted, unlike shipping where all charts are supplied by Government agencies (except electronic charts, of course), in aviation charts are supplied by the private sector:

"Can chart makers, such as Jeppesen, be sued for wrong information on their charts, even though that information was supplied by governments?

“In 1971, a B-707 flying cargo for Pan American World Airways struck a mountain while on a VOR/DME approach to Manila International Airport in the Philippines. 

“The 3,173-foot mountain the airplane struck was not on the chart, and was within the zone in which ICAO standards require 1,000-foot obstacle clearance. The mountain was located within a segment of the approach where the minimum altitude was 3,000 feet, when it should have been 4,200 feet.

“This case was heard by an Arizona jury, which found in favour of Jeppesen, deciding that the error had been the pilot's alone.

What does this tell us. Well, the chart was simply a transmission vehicle. The issue of liability revolved around the information provided to the pilot, not the technology of transmission.

It also tells us that, as the first port of call, the provider of the information technology, the manufacturer of the chart in this case, carries the can.

It also tells us the courts are not stupid. If it is clearly the case the navigator (on the ship or aircraft) is not using his navigational aids correctly, he/she can expect little sympathy. 

If you think about it, information derived from navigational aids (items fixed onboard the ship) must have priority over aids to navigation (devices controlled externally to the ship) unless the latter are required to be used.

SUBHEAD

Aviation case history

Aviation is the richest source of potential case history here.

Because, of course, aircraft have been using 'interdependent' navigation information systems for many years.

One example is instrument landing systems (ILS). It is worth nothing how aviation treats such systems, and maintains holistic control over standards. 

In relation to ILS, from:

http://www.wavionix.com/technicalpapers/david.htm:

"In many western countries there are legal requirements to "protect the right to life", for the procedure designer to exhibit a "duty of care" and to use "state of the art" design practices.  

“Prosecution of organisations as well as individuals for manslaughter is not uncommon.  In England, a fatal aircraft accident is now a scene of crime.  

“The designer of Instrument Approach Procedures must be aware of their personal and corporate responsibilities.  The basic standard that must be exhibited in design practice could be considered to be risk management based rather than safety by compliance.

"The extent of the criminal law for manslaughter is wider than most procedure designers have accepted.  An English person killed on a flight in almost any western country could lead to the designer being extradited to England.  

“The use of corporate manslaughter prosecutions is becoming more common.  By 2002 the Civil Aviation Authority is predicted to become the prosecuting agency for the proposed corporate killing offence.  

“The potential conflicts of CAA legal branch prosecuting CAA airspace policy on the advice of CAA safety regulation group has far reaching implications for the privatisation of Instrument Flight Procedure design."

In relation to the specific liabilities of stakeholders involved in the

provision of systems, from http://www.cyaireng.com/airlaw.shtml:

"In English law, which I understand has many similarities with Cypriot law, flight crew, engineers and air traffic controllers owe a duty of care to those making use of or relying on their services. 

“A breach of this duty of care will be actionable in negligence. The defendant will usually be the airline, maintenance organisation, or governmental agency for whom the flight crew, engineers or air traffic controllers work. 

“This is because it is a rule of law that an employer is vicariously liable for the acts of its employees. It is, of course, also because such organisations have better available resources to meet damages awards than individual employees."

And, on this point you might wish to check the following, specifically issues of liability where automated dependent surveillance is being used: http://www.nyu.edu/pages/elj/issueArchive/vol6/1/6nyuelj72.html

Remember, AIS is no more, and no less than an automated dependent surveillance system.

I'm sure Nourse and Bowles, attorneys in law, New York, will be more than happy to get there teeth into this one.

