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Effective? IMO security’s  requirements

DECK HEAD

As the IMO brings in a round of requirements to fit security equipment onboard ships, Steve Harding questions whether IMO is acting in the most effective manner possible, when compared to the International Civil Aviation Organisation 
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What are the objectives of the International Maritime Organization (IMO)?  

On recent performance, the exponential increase in rules or standards forcing ships to carry this, that or the other patented technology usually of dubious benefit, invariably, and allegedly riven with fundamental flaws.   

A cynical view, perhaps, but I have little doubt, were IMO to stick to its principles, and allowed to do so, the safety and security of shipping would be far better served.  

Perhaps there are lessons to learn elsewhere but first, what does the IMO actually do?  

The framework of international shipping legislation as developed by IMO, certainly as it impacts on marine technology, is straightforward and derives from the United Nations Convention on the Law of the Sea (UNCLOS).  

While there are several domains defined in UNCLOS, only two are of direct relevance to ship construction, equipment and seaworthiness.  

In the internal domain (within a country’s coastline), the port state has untrammelled powers of determination on any aspect of ship construction, equipment and seaworthiness.  

Notwithstanding any documents held, UNCLOS accords ships no right of entry to the domain, and if a port insists it must use, say, a particular technology, that’s its prerogative.   

Things are different in territorial waters, which are waters lying up to 12 miles offshore from a state's coastline.  

In this domain the (coastal) state may only exercise control over ships consistent with the provisions of international law.  

Amongst other things, UNCLOS accords ships the absolute right of entry (innocent passage) to the domain subject to its construction, equipment and seaworthiness conforming to “generally accepted international rules or standards,”  the flag state the sole judge of fact. Coastal authorities are strictly proscribed from demanding anything over and above, for example the use of a particular technology.  

In summary, and in principle, the IMO is there to establish the minimum standards ships must fulfil to exercise their right to enter a territorial domain, applying an appropriate risk balance between stakeholders in its rule making.  

What the IMO does not do, nor can it is establish, is standards ships must fulfil to enter any nation’s internal domain.  

If the risk balance is judged to be inappropriate in the internal domain, it is solely the responsibility of the national administration to resolve the issue, not IMO. 
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Nations under threat 

Understanding ‘who’ is responsible for rule making in the UNCLOS domain (ie territorial waters) establishes the strategic policy options available to a nation state perceiving itself to be ‘under threat’ from shipping, and judging a particular technology to be the panacea to address this threat. 

A nation state can act unilaterally requiring the technology as a condition of entry to its internal domain; or, seek to amend the generally accepted international rules or standards to prescribe the technology on all ships through IMO.

Obviously, if the threat is only applicable to ships once in the internal domain (port), only policy option A. can, or should be considered by the national administration.  Unfortunately, it comes with risk.  

Unless neighboring states similarly agree the new equipment be fitted as a condition of entry to their internal domain, given the choice, ship owners will not purchase the necessary equipment – unless it is of value to them, and will simply not bother visiting the technology-fixated port.  A port without ships is not a port.

There are also wider ramifications.  If one port demands a certain technology, while another demands something else, ships will have to choose the equipment to fit and where they trade with all this implies for the global economy.  

Above all, unilateral action can have no direct impact on ships in the territorial domain, the ‘disreputable foreigners’ exercising their right to spread filth along the coast without paying for the damage caused. 

If IMO publishes a new volume of rules or standards prescribing the technology deemed necessary to address a nation’s safety or security issues, there can be no impact on commerce; all ports must use the technology, and with all ships equipped, the nation’s territorial domain is similarly addressed.  

To paraphrase Orwell: ‘Attaining national policy objectives through IMO is good; unilateral action is bad!’  Or is it? 
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Comparisons with aviation 

UNCLOS does not just discriminate between shipping and aviation.  

The regulatory framework for aviation in each domain is identical to shipping, as are the powers of nation states, the International Civil Aviation Organization (ICAO) mirroring IMO activity in developing the generally accepted international regulations addressing aircraft construction, equipment and airworthiness.  

This is where the similarity ends.
The Traffic Alert and Collision Avoidance System or TCAS is a technology that permits aircraft to communicate “cockpit to cockpit” to enhance collision avoidance decision-making.

Basically, the system identifies the location and tracks the progress of aircraft equipped with beacon transponders, a direct descendent of the technology used in aviation since the second world war. 
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Introducing transponders with aviation

The United States’ Federal Aviation Authority (FAA) commenced its TCAS program in 1981 but soon recognised the benefits of the technology in its highly congested internal domain.  

The FAA had two strategic policy options to bring forward TCAS. Firstly if TCAS failed/caused collisions, the fall-out on the FAA would be volcanic. Alternatively it could have demanded that the International Civil Aviation Organisation change international law.  

It adopted to act unilaterally. TCASI has been required on all commercial air carriers operating in the United States from December 31, 1993.  

Subsequent experience with TCAS has been broadly positive, the FAA working with many other nations to refine the problems identified in service. 

Nonetheless, ICAO is yet to be convinced of the benefits of TCAS on all aircraft, particularly those operating in less-developed nations and has made no amendment to the generally accepted international rules or standards requiring its use.  

Not that ICAO really needs to bother.  Aircraft owners are increasingly finding their commercial options limited if they do not purchase, and their pilots correctly use, TCAS, allowing the Organisation to sit back and observe a key collision-avoidance technology become ‘generally accepted’ with little fuss, excellent technical co-operation between nations, only moderate workload on the Organisation and without international regulation, excessive or otherwise.  

Any one of these would be a fine objective for an inter-governmental organisation to aspire.  To achieve them all suggests ICAO is performing an excellent trapeze act; applying skill and timing to move at speed from A to B without physical effort.   

Contrary to perceived wisdom therefore, at least that promoted around shipping, our Orwellian sheep appear to be chanting:  ‘Attaining national policy objectives through international law is good; unilateral action is better!’

Saying that, the comparison between shipping and aviation is somewhat disingenuous.  

The United States’ airports are disproportionably by far the largest revenue generator in the global aviation industry; and the flag state of many, if not the majority of aircraft, is the United States. 

Non-US aircraft owners have little choice; they must buy whatever is demanded to keep a toehold in this market, and US owners have no choice at all ensuring ‘technology capture’.  

Such market power does not apply in the highly fragmented shipping industry.  Moreover, US interests own the patent on TCAS so their altruism may not be what it seems!
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The IMO’s objectives

Initially I asked, what are the objectives of the IMO?  For those with an interest, you’ll find them detailed in its Assembly Resolution A.900 (21), and they’re not far removed from those apparently being achieved by ICAO.  

So why the continued flood of rules or standards requiring each and every ship to use this, that and the other patented technology on pain of instant detention by port state control?  

Because, for the policy makers in individual states’, excising their national interest through demanding change to the “generally accepted international rules or standards”  will always present less risk than having the courage to act alone.  

Forcing ships to use their ‘favoured technology’ through IMO, brings with it benefit and kudos while ensuring, should the technology fail, IMO alone will carry the can!  

In response to a proposal IMO could argue the technology appears to offer little, wider benefits, particularly to the less-developed nations.  

Or it could have the temerity to suggest what is being demanded is focused on the internal domain and the nations concerned should sort their own problems out first before coming to IMO.   

It will not, of course.  Were it to stand up and try and apply its principles it would soon face the prospect of being accused of ineptitude and sloth.  

Much like the clown, who is able to maintain a smile while custard pies are thrust in his face, the IMO can only accede with grace and continue to churn out the initiatives demanded by member state press offices  

And while we all love the clown, it would be nice to think IMO would be given its chance on the trapeze, to be allowed to use its manifest skills to move with grace but without effort.  But I doubt it.  

