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CAPTION

There will be complex liability issues, if an AIS system is ever involved in causing a ship accident

DECK HEAD

The issue of liability for AIS, ie who is responsible if a ship has a collision or grounding due to seafarers acting on data provided by an AIS system, is very tricky. Steve Harding explores it further

BODY 

You’re Liable.  Oh No I’m Not!  Oh Yes You Are!!
 
Well, maybe.  It’s pantomime season in England and, following on from the feature in December’s issue, the Editor suggested I discuss the issues of liability that might stem from the application of the automatic identification system or AIS.  

Specifically, the implications for those involved should the technology be the ‘proximate cause’ of an accident?   
 
My initial response was to recommend he cross a lawyer’s palms with silver.  Better still, two.  If nothing else this would at least guarantee three different opinions to fill the columns of Digital Ship!  
 
What I do know is, as things stand, anyone who attempts to pontificate on the liabilities involving AIS are afflicted with that most dreadful of disorders: a chronic inability to open their mouth without discharging the contents of their colon.  
 
Only a Judge’s opinion counts.  And, as no one as yet has been put in the Dock at the Old Bailey or, and rather more pertinent, and entertaining, has there been a spat between parties involving AIS, what our Noble Lords think about the technology remains a closely guarded secret.  
 

SUBHEAD

A view

So, at the expense of being accused of talking baloney, and drawing upon some very sketchy precedents, I will offer a view on who should be carefully checking the small print of contracts the next time a ship runs into the wreck of the Tricolor.
 
The detail of the legal framework relevant to safety at sea is primarily, but not exclusively reflected in the instruments of the IMO. 

As for all other legislation, the purpose of these instruments is to require or otherwise force those involved with shipping, its stakeholders, to behave in a way they might not otherwise choose.  Like purchase AIS equipment.
 
From an alternative perspective, legislation lays out the obligations to be fulfilled by those exercising control. 

In the case of AIS, these would be, I suggest: the manufacturer, equipment quality; the flag state, integration into the wider safety system; and, the ship, day-to-day maintenance.

 SUBHEAD

Who controls AIS

Obviously the actual demarcation of control is not so ‘black and white’.  Nevertheless, the point to be made is that no single stakeholder controls the effectiveness of AIS.  

Well structured, not to say fair and equitable legislation will ensure all those who are in control, can and will be held liable to the extent of their control.  
 
So it would appear anyone involved with AIS is fair game for ending up in prison if it goes wrong?  Not quite.  
 
Beyond territorial limits, a ship operates under the exclusive jurisdiction of its flag state.  

Should there be any breach of IMO rules relating to AIS, if one believes the allegations linking certain flag states to organised crime, it will be up to the likes of Tony Soprano and his hoods to arrange the trial.  
 
If the incident takes place in territorial waters, there is a long established reaction particularly here in Europe: arrest the master; convene a show trial; publicly execute the wretch, then quickly brush everything else under the carpet particularly if it implies any criticism of the maritime authorities involved

 
An exaggeration?  Perhaps.   But there can be little doubt, on historic performance, no matter how negligent and incompetent others may be, should AIS ever be the ‘proximate cause’ of an accident, no one other than a ships’ master is ever going to ‘swing for it’.  
 

SUBHEAD

IMO’s policy

Which would not be the case in a civil court.  Here, only one issue is of concern: who pays for the mess?  And this is where the significance of IMO’s policy on AIS really bites.    
 
Those who choose to be involved with AIS do so in full knowledge of the operational requirements laid down and the contractual obligations and responsibilities that stem from these.  
 
Had IMO adopted a policy that AIS only be used for security, something that could have been fulfilled using alternative technology at a fraction of the cost - any ship with a GSM phone can readily be identified and tracked by a VTS, it could never be cited as the ‘proximate cause’ in an accident; there can be no liability for any stakeholder other than the ship foolish enough to use AIS to navigate with.
 
However, by adopting a policy that AIS be used in navigation, notably collision avoidance, not only did the IMO raise the ship owners’ costs by orders of magnitude, it infinitely hoisted and extended the scope of liability.  
 
Clearly, any technology the IMO deems fit for use in navigation can be a ‘proximate cause’ in a failure of navigation.  And, with that, it is highly likely a court will have due cause to take a much closer, and critical look at AIS at some time in the future, with all that implies. 
 

SUBHEAD

Proximate cause

I’ve used the term ‘proximate cause’ a number of times.  I actually pinched it from the United States’ Court of Appeals judgement of 8 June 1993 relating to the grounding of the tanker Diala in May 1983.    
 
The plaintiff, the cargo owner, argued the proximate cause of the grounding of the Diala was the defendant’s (the ship owner) failure to maintain the radar in proper working order therefore General Average could not apply; the ship owner had no grounds to reclaim a share of the costs incurred by the accident from the cargo owner.  

The Judges agreed presumably because the ship owner was in sole control of the accident’s cause, the defective radar – both had been non-operational for some time, which is not a breach of IMO rules or standards by the way, ditto AIS.  
 
More relevant to AIS is a collision between ships on the high seas; one of the buffoons involved is invariably a bigger buffoon than the other, a Judge being invited to decide which one.  In reaching adjudication, as in the Diala example, the court will, of course, take into account the role of technology in the navigation.    
 

SUBHEAD

Misusing VHF

The most recent, and apposite case heard by the Admiralty Court in London related to the collision between the bulk carriers Mineral Dampier and Hanjin Madras in June 1995.  

To cut a long story short, as they approached the Hanjin Madras was broadcasting on VHF that she was turning to starboard; identification was not an issue.  She was not.  None of the crew on the Mineral Dampier survived.
 
While the court concluded the fundamental cause of this accident was the failure of the ships involved to comply with the collision regulations, the Judges noted:
“Misuse of VHF is relevant when determining the extent to which the improper action or inaction of a vessel was blameworthy.”
 
In other words, a ship broadcasting information on VHF will be held accountable for its veracity, and this will be a factor in determining ultimate financial liability for any accident that results, failure by the receiving ship to determine the truthfulness of information broadcast being by far the lesser of two evils.  
 

SUBHEAD

Broadcasting incorrect information

This suggests, should a ship’s AIS be broadcasting rubbish during collision avoidance: wrong identify; position, rate of turn, speed, at best it’s not going to look good.  

QCs are very persuasive, and no court will be interested in excuses like; ‘sorry your honour, the AIS went faulty and caused this accident because someone switched a T.V. on (ref recent alert warnings from the US Coast Guard that certain television antennas can cause readings from a GPS system to be inaccurate by 600 feet.. also remember that AIS uses GPS data).

The Judge is no fool and will appreciate this could have been easily prevented, and ‘someone’ should have prevented it.  
SUBHEAD

Blame

Who?  I have not a clue, but as the civil court has no interest in scapegoats, it will impartially assess the facts to determine who was truly in control of the situation effectively meaning each and any stakeholder can and will be held liable to the extent of the control they were exercising at the time of the accident, should AIS be a ‘proximate cause’.
 
There is little evidence to suggest liability disputes are, as yet, extending beyond ships’ stakeholders; their insurers.  

And, of course, we are long way from anyone trying to argue an ‘AIS assisted collision’. 

Nonetheless, with the increasing financial cost, if not frequency of accidents, most notably demonstrated by the loss of the Tricolor, there is increasing pressure on P&I clubs to spread their liability, to find a suitable patsy to share the cost burden.
 
Providing, of course, this patsy can be brought within the jurisdiction of the court, not always easy in this ‘brass plate’, ‘flag of convenience’ world.  But have you ever wondered why the following text is in the Marine Equipment Directive?
 “The application for the EC type-examination must be lodged by the manufacturer or his authorized representative established within the Community.” 

 
It’s there to ensure a manufacturer cannot run away from its legal obligations to maintain control over the equipment supplied to ships.  

While political expedience ensures maritime authorities are unlikely to form posses to enforce this obligation, the civil courts are none too fussy.  Best check the small print of those contracts or find some other way of avoiding those bounty hunters.
 
 
