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Broadband satellite regulations

DECK HEAD
Under a little-known clause of the UN law of the sea (UNCLOS), coastal states can create difficulties for ships wishing to use high frequency radio communication within 125km of their coastlines

BODY

I recently had an exchange of correspondence with a company intending to supply broadband maritime satellite communications that rather troubled me.  

If not with impenetrable barriers, there are facing many bureaucratic hoops.  

In particular, they and presumably others wishing to provide such services must ‘negotiate agreements’ with individual states before ships can be licensed to use the technology within 125 km or so of their coasts..
Now even if negotiating agreements with officials does not necessarily imply an increase in profits for a certain luxury car manufacturer, this administrative burden will be passed on; shipping may have to pay more for its communications than others.

Plus ça change I hear you cry.  Since when has the shipping industry not been ripped-off by regulators? 

Not since September 26 1903, the day the New Zealand Wireless Telegraphy Act received its Royal Assent.  

No, my concern rests with the precedents the ITU appear to be setting.  

SUBHEAD

Navigation and radio

Under the UN law of the sea (UNCLOS), coastal states may not seek to impose controls on ships’ navigation. 

To seek to do so would entail flouting freedoms enshrined in laws dating back thousands of years.  

But are not the rules relating to ships’ radio and navigation quite autonomous?  

After all independent international regulators, the ITU and IMO, oversee them.  

Not so.  

The ITU’s Radiocommunications division is a child of the maritime community and while few who attend its meetings would likely support the argument, still very much subject to its disciplines.

SUBHEAD

The history

At the turn of the twentieth century Prince Henry of Prussia, returning home on the "Deutschland", a ship served by Telefunken, tried to send a message to his Emperor via one of the Marconi stations.   

Showing true British fortitude, Marconi’s man nobly suggested the “Deutschland’s” operator stick his Morse key in that place where the sun never shines.  

Not unsurprisingly this prompted the German Government to invite several administrations to join in a conference with the aim of preventing discrimination in maritime communications.  

What is now the ITU’s World Radio Conference or WRC first convened in 1903, its initial Convention on Wireless Telegraphy (1906) implementing many of the procedures we now take for granted including the requirement that each ship must have a radio licence issued by its flag state.  

In so doing the ITU also established principles that underpin its decision-making to this day.  

That is, it seeks efficiency; ensuring the radio spectrum is effectively utilised, and equity; no single user has unfair access to spectrum; while at all times remaining just, observing clear legal and constitutional limits on the exercise of power. 

Of the three principles, ‘justice’ is paramount given the modus operandi necessary to control wireless, though as I’ll explain, this is generally outside the ITU’s direct influence. 

Fundamentally a radio regulator has only one policy option to ensure the efficient and equitable use of the spectrum: it must proscribe the use of all wireless technology other than under government licence issued subject to whatever conditions the government sees fit.  

In effect, the government has absolute power because it needs absolute power.  

SUBHEAD
Changing the rules

However, absolute power can, and invariably does corrupt. 

Which is one the reasons why these powers are tempered by international law, particularly in relation to ships going about their lawful (or even unlawful) business as the UK Government discovered in its dealings with the wireless technology installed on a ship called the Mi Amigo.

From the mid-1960s the Mi Amigo was the home of Radio Caroline, a so-called pirate broadcasting ‘Satan’s music’ from a location a little more than three miles off the UK coast, then the limit of territorial waters.  

To cut a very long story short, after umpteen iterations through Counsel and various legal action by the ship’s operators it was ultimately determined, if the Mi Amigo was within territorial limits there’d be no issue: the UK Royal Navy could sink the bastards on grounds they were committing an act aimed at interfering with any systems of communication or any other facilities or installations of the UK – now Article 19(2)(k) of the United Nations Convention on the Law of the Sea (UNCLOS).  

But one inch beyond territorial waters and, quite literally, the government were powerless notwithstanding the Mi Amigo’s activities made it all but impossible to effectively manage national spectrum use.  

The ship was now operating under the exclusive jurisdiction of its flag state, a well known flag of convenience, and any move by the UK authorities to interfere or otherwise prevent the Mi Amigo from using wireless technology, even technology that did not comply with ITU rules and standards would be unjust.  

The situation was eventually resolved through, perhaps, the unprecedented vehicle of amending international maritime law to address a problem specific to wireless.  

The amendment may be found in Article 109 of UNCLOS which, amongst other things, gives power to a coastal State to act against a ship on the high seas where unauthorized radio communication is causing interference, but only for the transmission of sound radio or television broadcasts intended for reception by the general public.  

SUBHEAD
Justifying the policy

Now having given the ITU a hard time, I’ll offer some justification for its policy.  

As previously indicated, the ITU has a duty to ensure the efficient use of the radio spectrum.  

Meaning, if spectrum is presently only used on land, there’s a hell of a lot of ocean where it is going to waste and the organisation would be remis if it did nothing to square the circle, and vice versa.  

The problems arise at the ship-shore interface.   

On land it is a triviality to develop and implement sophisticated frequency co-ordination plans to optimise spectrum use; licensed operators either don’t move or only within tightly defined geographic limits, and never beyond the seashore.

Unfortunately ships have that rather distasteful habit of sailing and, like the Mi Amigo, can and will render a state’s frequency plans as so much rubbish once they hove-to off the coast.

Clearly there is nothing new in this situation.  The frequencies assigned to the maritime VHF service are routinely also used on land for example.

The difference is the maritime community has primacy, squatters’ rights if you like, and land-based operators using the ‘maritime VHF frequencies’ are supposed to work around ships, and generally speaking do so without causing undue mutual interference.  

However, in the case of spectrum considered appropriate for broadband maritime satellite communications, it is land-based operators who have long-established squatters’ rights and, with some justification, would not wish to have a ship anywhere near knowing full what damage a Mi Amigo can (and will!) do to their business.

Nonetheless, in the face of opposition, rather than simply saying ‘no’ to the maritime community, the ITU has sought to strike a compromise.  

That is, ships may use the spectrum when more than 125 km from the coast, beyond the range that any Mi Amigo can cause havoc, but to ensure frequency co-ordination, may be required to seek clearance from the coastal state once they come any closer.

In the eyes of ITU this probably looks like an excellent, pragmatic solution to ensuring efficient and equitable use of spectrum.

It stinks.  The policy is unworkable and unjust, not least because it implies handing ultimate and absolute power to determine on ships’ use of wireless technology to a coastal state.  

In my opinion, though far more complex to develop and negotiate, to conform to the principles of maritime law, maintaining the risk of mutual interference at the ship-shore interference as low as reasonably practicable could, and should only be addressed through technical controls.  

But can anything be done about it?  

Nationally, if the executive (government) goes beyond its powers the courts will intervene.  

Like it or not, generally not in President Bush’s dealings with the US Supreme Court, the executive thereafter must comply with the Judges’ rulings.  

However, unless someone knows different, there appear to be no such ‘safety valves’ on the activities of governments operating through inter-governmental organizations.  I

In other words, if governments cannot get their way nationally, because the Judges would stop them, they seek to fulfil their objective through an amendment to the ‘generally accepted international rules or standards’ adopted by ITU (or IMO).  

Put another way, as and when the ITU establishes rules permitting states to interfere with the use of wireless on ships more than hundred km off the coast, government officials can thereafter tell anyone who might object, not least the Judges to stick their wigs in that place where the sun never shines.     

Does it matter that ships’ rights are potentially being undermined?  Probably not.  

At the end of the day, if shipping achieves its objective of securing access to broadband satellite communications, the need to negotiate agreements with individual officials can be viewed as a necessary evil  

There’s always plenty of room on the roads for a few more Mercedes for government officials. 

