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DISCLAIMER

AThe information presented here is provided
as a courtesy by Blank Rome LLP.

Alt is not intended a substitute for
professional legal advice.

Alf you have, or suspect that you may have a
legal problem, you should consult your
lawyer to obtain legal information and
recommendations specific to your problem.
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The Legal Landscape October 2009

AReferences to electronic navigation
equipment in US/UK maritime cases

I Radiotelephone/VHF: >2000
I Radar/ARPA: > 1000
I AIS/ECDIS: 3
ACourts have not spent much time

considering issues involving modern
navigation technology.

BLANK‘ROMELW



A Brief Timeline

A1920s i Marine radio receivers widely available.

A1932 7 Court finds owner liable for the failure to equip
vessel with radio receiver.

A1950s i Commercial marine radar widely available.
A1960 i Court finds a duty to carry and use radar.
A1980s i ARPA widely available.

A1988 i Court finds owner liable for the failure to
properly use ARPA.

A2004 i ENCs widely available.

A???? 1 A court finds liability for the failure to properly
use an electronic chart.
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The Legal Landscape October 2009

ACourts are beginning to pay attention to
electronic chart issues.

I Omega Protein v. Samson Contour Energy,
No. 07-30725 (5th Cir., November 10, 2008):
The failure to train a master on how to
properly use electronic chart did not make
vessel owner fully liable for an allision and did
not prevent owner from limiting its liability
where there was insufficient evidence to
prove that the failure to train was the cause of
the allision.
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Recent Electronic Chart Casualties

AAugust 2004 7 Cross channel ferry grounded while
approaching the port entrance. ECDIS safety
features not been correctly enabled.

AJanuary 2008 i Container vessel grounded on
Varne Bank. Fully approved ECDIS. Depth
contours inappropriately set. Safety features not
enabled.

AMay 2008 i Cargo vessel grounded off the east
coast of England. Fully approved ECDIS. Track
monitoring not conducted. Safety features not
enabled. Inadequately trained crew.
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Pride of Canterbury
January 31, 2008
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Pride of Canterbury

ANo Voyage Plan

AWatch officer unaware of charted wreck on
nearby shoal.

AECDIS not approved as primary means of
navigation.

Alnadequate training in use and limitation of
electronic chart.

AWrong display settings of hazards.
ANon-standard wreck symbol.
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Electronic Charts, Voyage Planning
and Port State Control

SOLAS Chapter V Requlation 34

ARequires voyage planning using the appropriate
nautical charts and nautical publications for the
area concerned.

A The planned route shall
| take into account ships' routeing systems;

I ensure sufficient sea room for the safe passage
of the ship throughout the voyage;

| anticipate all known navigational hazards and
adverse weather conditions; and

| accounts for marine environmental protection.
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Electronic Charts, Voyage Planning
and Port State Control

Traditional Voyage Planning
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Electronic Charts, Voyage Planning
and Port State Control
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http://upload.wikimedia.org/wikipedia/commons/3/3c/Navigation_system_on_a_merchant_ship.jpg

Electronic Charts, Voyage Planning
and Port State Control

ANNEX 2417 Guidance Notes for Voyage Planning

Alf vector charts are available, ECDIS may be used instead of paper
charts.

Alf raster charts are used, paper charts should also be used for
voyage planning and route monitoring.

I Hazards should be marked on raster charts as well as on the
paper chart.

AThe main details of the plan should be programmed and stored
electronically in either ECDIS or RCDS.

ABut i
I The plan should also be drawn up on the paper charts.

I The main details of the voyage plan should also be recorded in
a bridge notebook to allow reference the plan without the need
to consult the chart.

A Systems that use unofficial chart data should not be used for voyage
planning or navigation.
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Electronic Charts, Voyage Planning
and Port State Control

Satisfying the Port State Control Inspector
AGuidance is unclear
APaper charts and plans may still be required

AUse system manuals and print features
| Chartlets to show planned track
I Changes from default navigation settings

AEducate the inspector
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ElLcecitcrooniicror€Char t |
Who Is liable?

AThe Surveyor:
I Government liability for chart data errors

AThe Manufacturer:

IProducts |1 ability for
errors

AThe Ship Owner:
| Liabllity for
Almproper installation;
Almproper maintenance;
Almproper training.
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Government Liability For Chart
Errors

ASuit may be brought against the U.S. for negligence
In the preparation of inaccurate charts.

AThe government can be held liable, unless the
negligent act:

I involved discretionary judgment by the
government, and

I the judgment involved consideration of policy
ISsues.

Alf there is a statute, regulation or policy, the
government must follow it.
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Government Liability For Chart
Errors

AExamples

I M/V LIMAR grounded on shallow spot
approaching Boston Harbor.

ANOAA not liable for relying on USACE
survey.

I M/V GLACIER BAY grounded on uncharted
rock in Cook Inlet.

ANOAA held liable for violating regulations
concerning sounding spacing.
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Products Liability For Defective
Electronic Charts

AA manufacturer can be held liable for
manufacturing or selling a product that was
nNunreasonably danger ol
condition. o

I Negligent or defective design.

I Risks inherent in the product outweigh its
potential utility.

I Negligent failure to warn of known defects.
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Avoiding Products Liability

ASufficient warning to alert user to possible
defects.

AAvoiding liability for chart data errors:
fGovernment contractor 0
I Licensing agreement indemnity provisions

AAvoiding liability for program errors:
I Licensing agreement liability limitations
I Express warranties

BLANK‘ROMELW 18



AreccEdnectarrondaocreChar t
Equipment?

ANo current carriage requirements.
AAre you waiting for new regulations?
AAre you waiting for wider adoption?

ACourts may require electronic charts in the
future even 1 f not N me
and not NnNcustomaryo pt

n

M There are precauti o
even their universal disregard will not
excuse their omission.

S
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Compliance With Carriage Requirements
May Not Absolve Owner Of Liability

AGovernmental regulations do not
necessarily measure the scope of an
owner os duty.

ALiability may be imposed for negligence
even when no violation of regulations.
IRegqgul ati ons are a nmini

IPrudent navigation prac
standards of seaworthin
owner to supply more than the bare minimum

called for by regulations.
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Custom Also May Not Insulate An Owner
From Liability

AThe standard of care is not limited to
complying with customary practices.

I Custom is not the legal measure of the duty of
care.

ACustom does not justify negligence.

I "Methods employed in any trade, business or
profession, however long continued, cannot
avalil to establish as safe in law that which is
dangerous in fact."

BLANK‘ROMELW 21



Courts Must, In The End, Say What Is

Required

Ai. . . the | aw can dr ¢
to find a need and thus to reject a custom as
wanting in due care. o

ATo fill an obviously unintended gap or to
give full voice to a clear legislative purpose
to protect life and limb an admiralty court
may call upon an owner to supply more than
the bare minimum lifesaving equipment
required by statutory or regulatory law.
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Liability For The Use of Non-
Approved Electronic Charts?

ASOLAS Chapter V REGULATION 27:

I Nautical charts and nautical publications, such as sailing
directions, lists of lights, notices to mariners, tide tables
and all other nautical publications necessary for the
Intended voyage, shall be adequate and up to date.

A33 CFR Chapter 164:

I Vessels must have currently corrected charts of large
enough scale for safe navigation.
AA vessel owner must provide adequate equipment
and sources of information to enable its officers to
safely navigate.
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Is Your Electronic Chart Installed And
Maintained Properly?

AHow will a vessel owner demonstrate that it exercised
due diligence to make the vessel seaworthy?

AVessels have been found unseaworthy where:

I Improper gyrocompass adjustment caused a
grounding.

I improper radar maintenance caused a radar
failure that led to a grounding.

| Improper radar installation contributed to a
collision.
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Are Watchstanders Trained And Proficient In The
Use Of Electronic Chart Equipment?

AVessel owner has an obligation to provide a trained
and competent crew.

ACurrent training requirements may not meet
required legal standards.

AThe exercise of due diligence should include:

I Utilizing model courses and type specific training.

I Updating fleet instructions to include type specific
familiarization in STCW required on board training.

I Making ENCs part of BRM training.

AA vessel will be found unseaworthy where it is
manned with an incompetent crew.
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Monitoring The Performance Of
Equipment And Personnel

AfThe burden of proving seaworthiness and the
exercise of due diligence to make the ship
seaworthy is upon the vessel owner or operator. 0

ASTCW requires watch officer to monitor the
performance of navigational equipment. (Chapter A-
VIII/2 Part 3-1)

AAre the industry standard pre-departure check-lists
and watch relief navigation equipment checks
adequate?

AAre industry standard QSMS audits adequate?

BLANK‘ROMELW 26



Monitoring The Performance Of
Equipment And Personnel

AThe ISM Code requires verification of compliance with
safety procedures (includes safety of navigation).

ATechnical superintendents should be trained to
recognize deficiencies in electronic chart equipment.

Alnternal auditors should be qualified to assess
compliance with navigation procedures.

AConduct underway navigation proficiency evaluations.

AHow will you prove the exercise of due diligence in the
event of a navigation casualty?

BLANK‘ROMELW 27
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Alan M. Weigel
Blank Rome LLP
(212)885-5350
aweligel@blankrome.com
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STCW requires monitoring eNav
equipment performance

STCW Chapter A-VIII/2 Part 3-1 - Principles to be
observed in keeping a navigational watch

Taking over the watch

21.5.1. Relieving officers shall personally satisfy
themselves regarding the . . . the operational condition
of all navigational and safety equipment being used or
likely to be used during the watch,

Performing the navigational watch

33. Operational tests of shipboard navigational
equipment shall be carried out at sea as frequently as
practicable and as circumstances permit, in particular
before hazardous conditions affecting navigation are
expected. Whenever appropriate, these tests shall be
recorded. Such tests shall also be carried out prior to
suanc I one. port arrival and departure. 30




How does eNav equipment fit into
your casualty response plan?

Ailt is not uncommon for t
colliding vessels, traditionally loyal to their ship, to
give irreconcilable testimony with respect to
courses, speeds . . . during the navigational dance
of death that precedes ev

AE-navigation systems can foreclose typical
disputes.

AGPS, Radar/ARPA, AlS, ECDIS and VDS usually
record highly relevant data.

AObtaining and preserving that data is a common
problem.
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Preserving E-Navigation Evidence in

a Casualty
ATraditionally used paper
THE MARINER’S ROLE records.
IN COLLECTING ACollision Data Collection
EVIDENCE :
IN LIGHT OF ISM Checklist
Third Edition 2006 I True courses steered
I Positions before & after
collision
I Heading/speed of own
ship
Completely revined in he conext I Heading/speed of other
om . ship
Foreword by S Anthony Clake | Radar bearings/
distances

BLANK‘ROMELW 32
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Preserving E-Navigation Evidence in
a Casualty

ASome data automatically preserved.
ASome retained only until it is overwritten with
new data.

I Example: GPS positional data may be kept for
only the last 24 or 48 hours before it is
overwritten.

ACritical to act quickly.

I Determine what data exists and how it can be
preserved.

I Include shore-based data collection points.
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Preserving E-Navigation Evidence in
a Casualty

AMake data collection plans part of QSMS
casualty response procedures.

AOtherwise, may need quick action to engage
an technician/expert knowledgeable about
what information exists and how to retrieve
It.
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Acclident Reconstruction:
VTS Radar Data
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Accldent Reconstruction:
Vessel AIS Data
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Acclident Reconstruction:
Vessel ECDIS Data
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